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International Winter Course on Pensions 2008 — Porto

PROGRAMME

Sunday November 16, 2008

Avrrival at Porto (fligth 1386 Ryanair)

Arrival at the Hotel adress: Best Western Hotel Inca
Praca Coronel Pacheco 52, Porto (+351 222 084 151)
and meet Gloria Teixeira and team at the hotel.
Informal reception to everyone at café Guarany

Monday November 17, 2008

Welcome and tour at Faculty of Law of University of Porto
"The Portuguese treatment of pension income’

Gloria Teixeira

Coffee break

"The Dutch pension system’

Gerry Dietvorst

"The International and EU perspectives’

Yelakaturi Nakheetha (P.h. D candidate, Faculty of Law, University of
Porto

Lunch at the University

Thematical presentations of papers by the students |

Visit *Casa da Mdsica’

Dinner — Restaurant Circulo Universitario do Porto

Tuesday November 18, 2008

Thematic presentations of papers by the students Il and 111

Coffee break

Thematic presentations of papers by the students 111 and 1V
"Pensions and Expats’; and Guidelines to compare the systems
Helga van Bijnen

Lunch at the University

Caves Vinho do Porto

Leisure time and preparation for Wednesday (dinner at own expense)

Wednesday November 19, 2008

Combined presentation of students: SWOT analyses of the systems and
answers to the questions put on Tuesday

Lunch at the University

Summary, conclusions and recommendations

Gloria Teixeira and Gerry Dietvorst

afternoon entertainment

Flight back tot The Netherlands (flight Ryanair 1387)
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Interaction with the Social Security Regime

- Mandatory contributions fully deductible from
the tax base

- DPancinn incom
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The 2009 Financial Budget

The new rules applying to EU and EEA resident
employees, professionals or traders and
pensioners: the conditions

. The criteria of minimum 90% income derived in Portugal or from
outside source;

. The existence of exchange of information agreement.



The 2009 Financial Budget

The new rules applying to EU and EEA resident
employees, professionals or traders and pensioners:

If the above conditions are met, those residents
may elect to be taxed under the rules applying to
residents and become entitled to the same tax

deductions available to residents.



Tax deductions

-Mandatory social security contributions;

- Personal deduction;

- Health deduction;

- Education and training deduction;

- Elderly expenses deduction;

- Residential loan expense or rental deduction;

- Life or Personal Insurance premium deduction;

- Other deductions available under the Tax
Benefits Code



The 2009 Financial Budget

In the circumstances mentioned
above, non-resident income Is
subject to the same withholding tax
rates applicable to non-residents
unless a Double Tax Treaty applies.



The 2009 Financial Budget

Tax compliance requirements applicable to
non-residents, for the above mentioned
situations:

. Submission of the annual tax return:

. Deadlines: as applicable to resident
taxpayers
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Key concepts
Personal Income Tax (IRS)

Foreign Citizens

New additions in Finance Budget 2009



Introduction

Personal Income Tax (IRS) for Foreign
residents in Portugal.

All Foreigners who work in Portugal are
entitled to pay their IRS in the same

jurisdiction.



With the new provisions of the IRS Code,
for 2009, there will be a new optional
regime for residents in Portugal or others
residents of the EU or the EEA.



New provisions of the
IRS Code - 2009

The optional regime for non-residents
allows that IRS is levied on the value of the
following categories of Income:

Category A: Labour Income

Category B: Income from Business and
Professional Services
Category H: Pensions

For tax purposes, a foreign citizen Is
considered resident, and so liable to pay
iIncome tax (IRS) on the present year.



Bibliography and relevant
web pages

www.dgcil.min-financas.pt
www.dgo.pt

Gldria Teixeira, Manual de Direlto
Fiscal, Almedina, 2008.



EU perspective on
taxation of pensions

Internacional Winter Course on Pensions
Faculdade de Direito da Universidade do Porto
November 2008

Francisco Pimenta
Francisco Matos
FDUP/CIJE



Program

o European Perspective on Pensions

o Double Taxation

o Double Taxation Conflicts

o How to solve double taxation conflicts
o Individual retirement plans

o The Portuguese pension system




Main Concepts

Non-deductibility

Double Taxation



European Perspective on
Taxation of Pensions

Taxation is the base of the sovereignty of a State

Financial resources Economic Instruments

On tax policy, It iIs convenient for EU States
to work together, not in opposite directions.



Definitions

o Double-taxation — taxing the same
Income twice.

o Deductible — What can be deductible
from income



Main Problems

o The costs of deductibility to the States
finances.

o Lack of coordination between EU
states.



External problems of
iIndividual retirement plans
(IRP)

Incomes from IRP

Double-taxation or non
deductiblility



Basic Structures of the
Portuguese pension system

o EET structure — Exempted contributions
/[Exempted Pension Funds / Taxable
Pension.

o TER structure — Taxable contribution/
Exempted Pension Funds /Reduced
Taxation of Pension.



Solution proposed

The TER structure should be adopted in the EU, In
order to achieve more coordination.

Taxing/Exempting (partially)

“At the entry” “At the exit”
(taxing workers (reduced taxation
contributions) for pensioners)

The revenues will be divided between the source
and the residence states.



IRS Code —main provisions

o Art. 13, 1 — Everyone who resides in Portugal, and those
who do not reside in Portugal but have incomes from
here are taxed under the IRS.

o Art. 71, 2, f — Pensions earned by non-residents in
Portugal are taxed at a 20% rate.

o Art. 81 — Tax credit by international double taxation.

10



Bibliography

11

Gloéria Teixeira, Manual de Direito Fiscal ,
Almedina, 2008

Gloria Teixeira (coord.), Tributacdo dos
Rendimentos de Trabalho Dependente —
relacao com as contribuicOes para a Seguranca
Social, Vida Economica, 2000

A politica fiscal na UE, Servico das Publicacoes
Oficiais das Comunidades Europeias, 2000



Recomended Internet Sites

o http://www.min-financas.pt

o http://curia.europa.eu/

o http://ec.europa.eu/

o http://www.direito.up.pt
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Portuguese Social
Security System

International Winter Course on Pensions
Faculty of Law , University of Porto
November 2008

Daniel Almeida
Antdénio Maia



Introduction

o Increase of life expectations;
o Rise of the retirement age to 65 years;
o Many pensioners;

o Increase of the costs with the National
Health Care System;

o Low birth tax (one child by couple);

o

o Less contributions.

2



Introduction

o One worker to sustain two pensioners;
o Budget: Costs higher than the gains;
o A needed increase of the birth rate;

o National Social Security law — 4/2007,

published in January 16%:
Main articles — 2° ,26°, 81°.



Three main pillars

"he Portuguese social security system has
three main structures:

o Public System,

o Alternative schemes of social security:
Company pensions and public pensions fund,;

o Individual retirement saving plans.




Public System

o Main base of the social security;

o Universal (all citizens included have the
right to a pension irrespective of their
contributions to the system);

o Own budget inside of the general state
budget;
o Organized and managed by the State.



Public System

o The contributions are calculated based
In the employees wage and paid by both
employer and employee;

o Distribution financial scheme organized
as a fund of stablilization;

o Supported by the mandatory
contributions of the employers,
employees and by the transfers from the
general state budget.
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uplic System

o The pension system is divided in two
schemes: General scheme or contributory
and the non-contributory scheme,;

o The general scheme is an obligation either
to dependent workers or to independent
workers ;

o Non-contributory scheme: includes all the
citizens that are not in the general scheme
or in other one legally established scheme.

v
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[axation of employees

oThe dependent employees are taxed under IRS;

o

In case of residents in Portugal, they are taxed
on their wages and other possible profits;

Progressive taxation applies after being made
the allowed deductions (IRS code);

Foreigners working in Portugal are taxed in
their income derived from the country.

Impossibility of deductions, with 2009 FA
exceptions.

COﬂtI‘IbU’[IOQZO the Social Security System
aren't deducted to taxable income except under
new provisions of the 2009 Finance Act.



Taxation of employees

o The residents in Portugal are bound to
contribute to the Social Security System;

o The interaction between the IRS and the
Social Security System,

o Taxation of wages under the IRS Code,
o Other employees benefits.
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o The importance of the regulation Decree
n° 12/83, February 12th.

4 \

Organization of Determination of the
regulation. base of calculation.
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Taxation of employees and
taxation of the pensions

o Definition of income for contributions
purposes.The criteria of periodicity;

o For tax purposes, the deduction is always
allowed to the gross income of resident
workers;

o Taxation of pensions: Article 53 of the IRS code
(annualiy updated);

o Taxation and the relation with residence of the
taxpayer.



Alternative schemes of
soclal security

o The importance of the development of this
second pillar is related with the difficulties that
the Social Security System faces;

o The pensions plans are from three different

types:
Plans with defined benefit;

Plans with defined contribution;
Plans mixed.
o Definition of professional and additional
schemes of pensions.



soclal security

o The additional professional schemes for
dependent workers have to follow some

standards:
The schemes have to be managed by
Independent institutions with financial
autonomy;

Financed by the employers and employees;

Created by free initiative by the enterprises
and their employees by means of an agreement
In which there are defined the objectives and
the content of the professional complementary
scheme.



Alternative schemes of
soclal security

o The contributions made by the employer are
considered for tax purposes as deductible
COStS;

o Incentive to these alternative schemes;

o The problem of the national legislation in the
case of foreigners, the immediate taxation;

o The contributions as acquired rights and
personal rights;

o The IRC (corporate income tax — article 40°
IRC code).



Individual retirement
saving plans

o Voluntary participation and the acceptance is
only conditioned by the financial institution that
manages the retirement saving plan.

o Supervision made by the institutions.
o The tax benefits of these plans.

o Three forms: investment fund, pensions fund or
a similar fund.

o There are certain rules that have to be
respected.



Bibliography and relevant
web pages

o Manual de Direito Fiscal, Gloria Teixeira
Almedina, 2008



View on Pensions:

A Comparative Perspective Between
Portugal and Netherlands

International Autumn Course on Pensions

Faculdade de Direito da Universidade do Porto
November, 2008

Ana Rita Pereira
and
Hugo Cabral



Presentation’s Structure

Advent and Evolution of the Social Security System in
Portugal,

Analysis on the Convention Between the Portuguese
Republic and the Kingdom of the Netherlands for the
Avoidance of Double Taxation and the Prevention of
Fiscal Evasion with Respect to Taxes on Income and on

Capital (from now on referred as “the Convention”),

Organisation for Economic Co-operation and Development;
Private Pension Savings;

Analysis of a Case Law of the Supreme Administrative Court;

2
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1) Advent and Evolution of
the Social Security System
In Portugal,

Definition;
Christian influency, Mercy Brotherhood, Casa Pia and other institutions;

1935 — Approval of the general basis above which the Social Security would
be organised,;

1962 — A first reform;

1977 — A new structure;

The 80’s — The Law 28/84, from August 14" and other legislative measures;
- The 90’s — Increase of the financial pressure, but still some measures;
The 21st Century — The present and the future challenges;

3



2) Analysis on the Convention Between
the Portuguese Republic and the
Kingdom of the Netherlands for the
Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with
Respect to Taxes on Income and on
Capital

o The Convention — main questions to discuss:
Adoption of the Residence Criteria;
Measures taken to pursuit the agreed goals;
Can pensions be transfered?

4



Analysing the Convention between
Portugal and the Netherlands

A convention iIs a bilateral treaty and it is written and
comes into force in both languages.

This convention is also applied in English.

According to Article 2 of the Vienna Convention on the Law of Treaties...

“(...) “treaty” means an international agreement concluded between
States in written form and governed by international law, whether
embodied in a single instrument or in two or more related
Instruments and whatever its particular designation (...).”

5



o In Portugal:

Imposto sobre o
Rendimento das
Pessoas Singulares
(IRS);

Imposto sobre o
Rendimento das
Pessoas Colectivas
(IRC);

Derrama;

The Existing Taxes Covered
by the Convention (in 1999)

6

o In the Netherlands:

Inkomstenbelasting;
Loonbelasting;
Vennootschapsbelasting;
Dividendbelasting;
Vermogenbelasting;




Article 4 -“Resident”

o Article 4 establishes in its first paragraph that a “resident
of a State” is any person who, on account of that State’s
legislation, is submitted to a tax due to his or her
residence.

o But what if the individual resides in both of
the Contracting States?

The second paragraph of article 4 provides
several solutions.

v



Avoiding double taxation:
Paragraph 2 of article 4

o The individual may be considered resident only in the State in which he possesses a
permanent home. If he has it in both States, it shall only be considered the one where his
economical and personal relations are more significant.

o The individual will be thought as resident of the State where he usually lives if there is no
possibility to decide where the centre of his or her vital interests lies or if he or she does not
possess a permanent home in any of the States.

o The individual's nationality will be taken as a criteria if he or she lives permanently in bot
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which points to the organic law n.° 2/2006, dated from April, 17t

o The authorities of the Contracting States are to decide by mutual agreement, if he is
national of both States or of neither of them.

Paragraph 3 of the same article refers to companies saying that if the resident considered is a
company established in both States, its residence shall be that of the State where its
8 effective management is located.




Article 18 — “Pensions, Annuities
and Social Security payments”

Pensions and other similar remunerations...
a) Of a past employment== Taxable only in the State where the resident was paid.

b) Provided by the social security system of a Contracting State to the resident of
the other Taxable in that other State.

However, the pensions paid by a security system may also be taxed in the other
Contracting State if...

o The entitlement to that pension is exempt from tax in the State where it would be taxable or
when there has been a deduction (tax relief).

o That pension is not taxable by the internal laws of the State where the recipient is resident.

o The total gross amount of pensions exceeds the sum of € 10 000.
9



Article 19
“Government service”

The main principle states that the salaries, wages and other remunerations
are to be taxed only in the Contracting State who paid them.

The same may be taxable only in the other State if the services were
rendered within its territory and if the individual resides there, being its
national or if he or she has not become its national only for the purpose of
rendering those services.

As for the pensions concerning government services, they may be taxed in
the other Contracting State if the individual is its resident and national.

10



3) Organisation for Economic Co-
Operation Development

o The OECD is compelled to bring together the governments of its
30 member countries; it also invites non-members to membership
talks.

Its main missions are to support economic growth, to boost employment and
to assist countries’ economic development.

To reach an ideal economical stability, the OECD encourages its
members to conclude agreements such as the conventions to avoid
double taxation and, more recently, it has promoted the private
pension savings.

www.oecd.orqg

11



4) Private Pension
Savings:

Reminding the Social Security System current problems;
Its relations with Private Pension Savings;

A mathematical inevitability;

The Private Pension Savings in Portugal:
The “Planos de Poupanca Reforma” (PPR’S);
€12,7 billion and €150 billion (11,8%);

The future will judge on the rightness of this product;

12
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Administrative Court
(Portugal)

amae
o o

An example from Comparative Law: Sentence dated from 18-10-2006.

Main Problem: Two finish citizens, currently residing in Portugal,
developed an activity in our country which was ordered by Finland and the
earnings of their work were taxed both in Finland and Portugal.

The claims of the applicants;

The judicial answer from the Court;

The law in the Convention and in the Portuguese IRS Code;

13



Ending...

o Hope you have enjoyed...

o We would be grateful to answer all
your guestions;

14
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International Summer Course on Pensions Porto 2008
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1. Gloria Teixeira
2. Portuguese students
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International Summer Course on Pensions Porto 2008

Introduction

The CompetenceCentre for Pension Research (CCP) is an interdisciplinary research
institute of Tilburg University that focuses on the fiscal and legal aspects on pensions and
other future provisions. The CCP organised in 2008 for the second time an international
pension related study trip for students. The International Summer course on Pensions
(ISoP) is an optional part of two pension related courses provided at Tilburg University.
ISoP offers students the possibility to get in touch with international pension issues in a
unigue way.

The aim of ISoP is to:
¢ let students examine a foreign pension system and enlarge the international view
to pensions;
¢ involve students with ‘the pension discussion’ worldwide;
offer students an international network possibility;
e stimulate young talents on pensions.

The ISoP took place in Porto (Portugal) from Sunday, November 16 till Thursday,
November 20 2008. Students of Tilburg University and the Universidado do Porto
together examined and compared the pension systems of Portugal and The Netherlands.
During the 4 day study trip in Porto the students presented their conclusions en
discussed which future challenges will be faced. The concerning documents are
included.

Next to the academic matters, there was enough time to discover the social-cultural
highlights of Porto. For example there was the trip to the caves!

We hereby want to thank the students but especially Gloria Texeira, proffessor at the
University of Porto, for her activities for this years course.

Gerry Dietvorst & Helga van Bijnen
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International Summer (Winter) Course on Pensions 2008 — Porto

18.30
20.00
20.30
09.00 - 09:30
09:30 - 10:30
10:30 - 11:00
11.00 - 12:00
12.00 - 13:00

University of

13:00 — 14:30
14:30 — 15:30
16:00 — 18:00
19:00 — 22.00
09.00 - 10.30
10:30 - 11:00
11.00 - 12.00
12.00 - 12.30
12.30 - 13:30
14:00 — 15:30
15.30 - ??7?
expense)
09.00-12.30
systems and
12.30 - 13.30
13.30-14.45
15:00 —
18.55 - 22:40

PROGRAMME

Sunday November 16, 2008
Arrival at Porto (fligth 1386 Ryanair)
Arrival at the Hotel adress: Best Western Hotel Inca
Praca Coronel Pacheco 52, Porto (+351 222 084 151)
and meet Gloria Teixeira and team at the hotel.
Informal reception to everyone at Café Guaranay

Monday November 17, 2008
Welcome and tour at Faculty of Law of University of Porto
'The Portuguese treatment of pension income’
Gloria Teixeira
Coffee break
'The Dutch pension system’
Gerry Dietvorst
'The International an EU perspectives’
Yelakaturi Nakheetha (P.h. D candidate, Faculty of Law,

Porto

Lunch at the University

Thematical presentations of papers by the students |
Visit 'Casa da Musica’

Dinner — Restaurant Circulo Universitario do Porto

Tuesday November 18, 2008
Thematical presentations of papers by the students Il and 11l
Coffee break
Thematical presentations of papers by the students Il and IV

'Pensions and Expats’; and Guidelines to compare the systems

Helga van Bijnen

Lunch at the University

Caves Vinho do Porto

Leisure time and preparation for Wednesday (dinner at own

Wednesday November 19, 2008
Combined presentation of students: SWOT analyses of the

answers to the questions put on Tuesday

Lunch at the University

Summary, conclusions and recommendations
Gloria Teixeira and Gerry Dietvorst
afternoonentertainment

Flight back tot The Netherlands (flight Ryanair 1387)
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Presentation Gerry Dietvorst
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Why are the Dutch so proud on
their pension system?

Prof. dr. Gerry J.B. Dietvorst

Three pillar pension model

T'ha Durtch pe nsion awlem
~" apreading economic en political ™
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“ The Dutch pension system

Pension awareness:

people rather go to the dentist then look at
their pension

Pension awareness starts with the first
reading glasses

Majority of the employees have no idea
how much they will receive after
reteriment

National pension register (2011)

“ The Dutch pension system

Well balanced
Second and third pillar funded

Sector wise organised via collective
agreements

Solidarity between generations, working
population (sector wise)

Tax framework: EET
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its in 1st piliar aimost everywhere dominant

10 4 == == — =

Breakdown of national benefits by pillars

o 15t pillar = 2nd pilar

PL TR M FRH A ES BE PT SE DK CH M GB

0 3 piller

0O 2 end 3nd pillar

The Dutch pension system

Assets pension funds as a % of GDP

lialy
Balgium
France
Germany

Swodan
UK
Netherands

1,2
41
5,6
5,8
32,6
74,6
187,3
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The Dutch pension system

Pension schemes are not compulsory

95% of the employees participate in a
pension scheme, mainly based on
average salary

Pension providers

Sectorial funds, company pension
funds, insurance companies

“Thn approach of the Dutch legisiator

Tax reform: umbrella idea

Fiscal support up to 70 % of last income

Alle sorts of old-age income on the base
of communicating vessels: three pillars

Detailled regulations but flexible
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European Commission

“Nevertheless it will be nofed that much of
the discussion in the Communication
apples equally to third pillar pension and
fife inswrance services.”

EC pleads for a “Broader application of

the EET-principle within the European
Union”.

[1] TheeEmination of i=x obsiackes io the cross-border
provision of occupsfonal pansions. Brussals, 1540, Com
[2001) 214.

The importance of a common
approach and a compensating layer
Member States
Better balance between the three pillars
Solidarity
Funded/not funded
Own responsability private citizens
Helps mobile workers

Contributes to the sustainability of the
pension systems

Helps the Lisbon strategy
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Guidelines for a common approach

+ Three pillars based on compensating
layers

Confributions private pensions are
income deductibie as far as the first
and second pillar is not enough to
maintain the standard of iving: pension
gap
MS are free to choose for a detailed
system or start with a fixed amount

MS are free to adopt the concept and
to create a fiscal framework

Why have an integrated multi pillar
pension system ?
Helps mobile workers
Better balance between the three pillars
Solidarity
Funded'non-funded
Stimulates responsability
Contributes to sustainability
Supports Lisbon objectives
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Assignment la: Introduction

The main assignment was divided in two parts. The first part was to write a short thesis in
English about a particular part of the national Pension system.

1. First Pillar: State pensions
2. Second Pillar: supplementary pensions
3. Third Pillar: private pensions

Followed by the treatment off the several pensions in the Tax Treaty and the OESO
model treaty. The thesis had to include:

- legislation

- literature

- case law

11
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The first pillar of the Dutch pension system: “AOW and Anw insurance”

In this short description of the first pillar the AOW (National Old Age Pensions Act) and
the Anw insurance (Surviving Dependants Act) are taken into consideration. First of all |
shall describe in short some characteristics of the two social insurances. Afterwards the
production and functioning of the AOW is described, this is followed by the same
description of the Anw insurance. Finally the functioning of AOW as well as the Anw
insurance under OESO-modelverdrag and treaty between the Netherlands and Portugal
will be described.

Both the AOW and Anw insurance are compulsory insurance for all inhabitants of the
Netherlands. The right to a complete benefit of the AOW is built in 50 years and the Anw
insurance comes to full benefit if has been met the put conditions. Both the AOW and the
Anw insurance are financed by an unfunded scheme this means that the ones who work
pay for the people who receive a AOW benefit or survivor's benefit. The Sociale
Verzekeringsbank (Social insurance bank) has been charged with the task to supply the
AOW and the Anw insurance benefits. If one disagrees with a decision of the SVB one
must object within 6 weeks by means of an objection.

AOW

Establishment of the AOW

At the beginning of the 20th century the first regulations arose concerning social security
in the Netherlands. The first law which provided for a regulation was the accident law of
1901, the aim of this law was to protect workers against industrial accidents and
sickness. This law was succeeded by the Invalidity Act and the Old Age Pensions Act.
The aim of the Old Age Pensions Act was to offer employees the possibility to foresee in
maintenance on later age by means of a voluntary insurance. After the Second World
War the public opinion changed. One found it undesirable that only workers could insure
themselves on the basis of the Old Age Pensions Act. Meanwhile the amount provided
on the basis of the insurance came too low to benefit the maintenance of the insured
person. In response to above lacks the ‘Noodwet Drees’ (‘Urgent law Drees) came
about. For the arrangement made in this law one didn’t need to pay premium, the state
paid the costs. In principle everyone was entitled to a benefit however there had to be
certain destitution. One had satisfied to this requirement when one came below a certain
income border. On 1 January 1957 the first real social insurance came about, the AOW.
Insured people

The aim of the AOW is a general compulsory insurance for the whole population against
the financial impact of old age. The one which are insured for the AOW are all residents
of the Netherlands. Someone is resident when one lives in the Netherlands, one does not
need to have the Dutch nationality.

Also one has been insured for the AOW if one works in the Netherlands and is involved
in the salaries tax. When one emigrates, the choice exists to keep up the AOW
insurance, in principle for 10 years. One has to keep paying the premium to maintain the
right of AOW insurance.

65 year old age
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The 65 year old age is an important age for the AOW, the AOW benefit is paid at the
start of the month in which the insured person becomes 65 years old. The right to the
AOW benefit has been purely coupled to one's age and there are no other factors which
influence the right to the benefit.

The amount of the AOW benefit

The amount of the AOW benefit depends on a number of factors. The first factor is
related how long the insured person is a resident of the Netherlands, or has been a
resident of the Netherlands. The reason that this is important is found in the
advancement system of the AOW. The advancement of the AOW benefit is built in 50
years to 100%. This is therefore 2% per year, therefore when one has been a resident
less than 50 years one is shortened thus proportionally on his benefit with 2% per year.
The second important factor for the altitude of the AOW is the type of household the
insured person lives in.

Types of household and the amount of the AOW benefit

When an old age pensioner is married to another old age pensioner they both receive a
benefit for the size of 50% of the net minimum wage, together therefore they obtain
100% of the net minimum wage. An old age pensioner who married a partner younger
than 65 years also gets a benefit for the size of 50% of the net minimum wage but has
the possibility of asking an allowance to for the partner. This allowance can run up to
50% of the minimum wage, so that the old age pensioner with a younger partner can
nevertheless obtain a benefit of 100% of the minimum wage. If partners cohabit
unmarried they are equated with married people if there is a joint household. The term
joint household is completed if followed, the partners live together in a common house
and there should be financial entanglement. A financial entanglement means that
both partners must contribute financially for the maintenance or otherwise. The
unmarried old age pensioner is entitled to a benefit for the size of 90% of the minimum
wage if a child belongs to the household that's younger than 18 years old. A single gets
an AOW benefit for the size of 70% of the minimum wage.

Anw insurance

Establishment of the Anw insurance

In 1921, there was the first statutory regulation which foresaw to ensure widows and
orphans; this law was called the accident law 1921. When an insured worker as a result
of an industrial accident diseased. His widow and his children obtained right to an
interest. The interest however was so low that it was not sufficient to foresee in the
maintenance of the children and the widow. After the Second World War a research was
started by Commissie-Van Rhijn to recommend concerning the supplies for widows. As a
result of the recommendation brought out by the commission the government
intervened. The general Widows and Orphans Law came about in 1959 (AWW). This
law provided for a regulation where women of whom it could not be demanded that they
provided for their own income were supported by the state. The women whom the put
criteria met could claim the pension regulated in this law. These were women who were
invalided, had reached the age of 50 or had children had younger than 18 years.

This law remained nearly unchanged until it was replaced on 1 July 1996 by the Anw
insurance, the Surviving Dependants Act. Replaced of AWW was necessary because
AWW was still based on the idea that the man was the breadwinner and the woman did
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not participated in employment. This idea had become obsolete in the nineties since
much new types of household had arisen and the ideas concerning the marriage had
changed.

Insured people for the Anw insurance

As well as the AOW everyone who is a resident of the Netherlands has been insured for
the Anw insurance. In contrast to the AOW the insurance passes through after reaching
65 year old age. This is necessary because when an insured person reaches the age of
65 years old, its partner will otherwise not able to claim the insurance benefit. The Anw
insurance knows 3 types of benefit; the first of it is the survivor's benefit.

The survivor's benefit

At the time of dying the deceased had to be insured for the Anw insurance wants the
surviving dependant is able to claim the benefit. For the Anw insurance married people
and unmarried people are equated if the unmarried people conducted a joint household.
One can claim the survivor's benefit when the insured person cohabited with the
deceased at the time of death and conducted a joint household. The term joint household
is filled in as follows: the unmarried people have their main residence in the same house,
and they take care of each other. Reciprocal care exists when both partners make a
contribution in the household. The following groups of surviving dependants can qualify
for a benefit: The surviving dependant with a child below the 18 years old, the incapable
of work surviving dependant and the surviving dependant who is born for 1 January
1950. There also a right to claim the benefit if one has separated and there exists a
certificate which aims at providing for alimony. There is no right to claim the Anw
insurance if the insured person has diseased within a year after insuring and seen the
circumstances was expected to pass away within the year. There is also no right to
claim the Anw insurance if the insured person has been deprived of living by beneficiary.
The amount of the benefit is net right to 70% of the net minimum wage. However If the
beneficiary has one or more children under the age of 18 years old the benefit increases
to 90%. The amount of the benefit also depends on the income of the beneficiary
because there the benefit will be shortened when the beneficiary has a certain income.
The survivor's benefit is withdrawn if the surviving dependant contracts a marriage or will
conduct a joint household. When however the joint household is concluded within a half
year is entitled one still to a survivor's benefit

The dependent child benefit

The second type of the Anw insurance is called the dependent child benefit and one is
entitled to this maintenance when one of the parents of the beneficiary parents diseased.
The surviving dependant is entitled to the dependent child benefit if the beneficiary has to
take care for a child younger than 18 years old. Whatever the number of remaining
children is the beneficiary will only be entitled to the dependent child benefit once.
The surviving dependant who looks after the dependent child does not need be the
parent of the dependent child for the dependent child pension; however the surviving
dependant must carry the care for the dependent child to be entitled to the benefit. The
amount of the dependent child benefit amounts to 20% of net minimum wage and is it is
not influenced by the income of the surviving dependant.

The orphan's benefit
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The third type concerns the orphan's benefit and an orphan is entitled to this benefit
when both parents are deceased and the orphan is younger than 16 years. If the orphan
studies and its age is between 16 and the 21 years old, the orphan is entitled to an
orphan's benefit, the same applies to if an orphan looks after a household to which
belongs another orphan beside itself. An orphan incapable of work can receive the
orphan's benefit until it reaches the 18 years old age. The amount of the orphan's benefit
depends on the age on the orphan. An orphan younger than 10 years is entitled to
orphan's benefit off 32% of the survivor's benefit. An orphan whose age lies between 10
and the 16 years old is entitled to 48% off the survivor's benefit. When the age of the
orphan lies between 16 and the 21 years old the orphan is entitled to 64% of the
survivor's benefit, if the orphan has met the above mentioned requirements.

The functioning of the AOW and Anw insurance abroad

Since 2000 the BEU Act- has applied, Export of Benefits (Restrictions) Act. The aim of
this law is increase the monitoring of benefit money. By this law the right to a benefit of
above social insurances, the AOW and Anw insurance has been bound for living in the
Netherlands. Unless an agreement has been come to with regard to the treatment of the
social security with another country there is no export restriction, as is the case with
Portugal. However based on the OECD model tax convention, subject to provisions of
paragraph 2 of article 19 payments under the provisions of a regulation concerning social
security of the Netherlands to an inhabitant of the other state, can be charged in the
Netherlands based upon article 18 paragraph 1 last sentence of the treaty between the
Netherlands and Portugal.

P.J.A. (Paul) Sebregts
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The second pillar of the Dutch pension system

Introduction

In this paper the second pillar of the Dutch pension system will be explained. The first
part will state the basic principles of the second pillar. The second part will discuss
the articles of the OECD Model Convention and the tax treaty between the
Netherlands and Portugal concerning the supplementary pensions of the second
pillar. The third part will discuss the taxation of dismissal compensation in the
Netherlands, by the OECD Model Convention and the tax treaty between the
Netherlands and Portugal.

Second pillar: employee’s pension

N.M.E. (Nick) Theunissen

The second pillar of the notorious Dutch three-pillar-system is the supplementary
pension or the employee’s pension. What is in a name, it is related to employment.

Pension is within a labour relation a right on financial determined and personal
payments concerning age, decease and disability. * The types of pensions are
therefore the old-age pension, surviving dependant’s pension and the orphan’s
pension. In article 1 of the Dutch law of pensions is determined that pension is a
contract between employer and employee. Next to those two there is also the
pension executer or insurance company. One could speak about a triangular
relationship.

Dutch law of pensions

Parties

Between the employee and the employer exists a pension contract, as mentioned in
article 1 of the Dutch law of pensions (PW). The conditions in this contract are
abstracted from the collective labour agreement and generate, with the substance of
the pension scheme, the pension contract. The pension scheme is important
because there is no general legislation about supplementary pensions.?

The relation between the employer and the pension executer contains an execution
contract, also based on article 1PW. The employer is obliged to organize the pension
pledge on one of the following five ways. He has the possibility to connect his
company to a pension fund of an industry sector where his company is in. He also
could start his own company pension fund.

Furthermore de employer has the possibility to execute the pension scheme by a
Dutch insurer on a profit base. He can also act by foreign pension schemes or he
could contact a foreign insurer on a profit base, according to art. 23 PW. Thus, de
pension executor has to implement pension agreements on the basis of an execution
agreement or an execution scheme, based on art. 23 paragraph 1 PW. The

! Kamerstukken Il 2005/06, 30413, nr. 3, p. 11.
2 Kamerstukken Il 2005/06, 30413, nr. 3, p. 12.
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conditions determined by an industry (sector) pension fund are already phrased in an
execution scheme, according to art. 23 paragraph 2 PW.?

The pension scheme applies between the employer and the pension executor. The
Dutch executors are company pension funds, industry (sector) pension funds,
(foreign) insurers on a profit base or executions in the employer’s own management.
An employer is not obliged to participate in a pension scheme, unless the employer is
already covered by a scheme of an industry.

Types of additional pension schemes

Article 10 PW makes a distinction between a threesome pension schemes. The
legislator made this difference because practice experience led to pension promises
with an unclear character. At a certain level it was not obvious anymore where
possible hazards would be. To guarantee transparency, the character of the pension
agreement had to be described. One could split up this threesome in benefit
agreements (defined benefit), capital agreements and contribution agreements
(defined contribution). There’s also another variation, a combination scheme, but this
type of agreement is inferred of the more general defined contribution and defined
benefit.*

In case of defined benefit, employer and employee make an agreement about a
certain maximum of payments, received on a certain age. The most occurring
versions are the final pay schemes and the average pay scheme. Investment risks
are at any time for the pension executor. In case of a final pay scheme the build-up
pension raises each time in proportion to the salary increase. The remainder of the
old salary and the new salary is called ‘backservice’. On the average pay scheme the
annual pension build-up is the percentage of the average income. The pension basis
is at this scheme is not as high as the basis of the final pay because there is no
backservice.

In case of capital agreements the employee is only certain, when the pension
payment starts, about the amount of capital determined in the agreement. This
capital has to be converted, at the latest on the pension date, into a periodically paid
benefit at the then applying rates. Furthermore it's important to notice that capital
agreements concern just a certain claim definite sized capital, but it does not concern
a claim on periodical payment.® The investment risk during the pension build-up has
to be taken care of by the pension executor. The long-live risk, that is when the life
expectancy is increasing faster than the initial estimation, has to be taken care of by
the employee.® Such pension scheme is rare in the Netherlands.

SAT.IM. Jacobs, Pensioenrecht, de sociaalrechtelijke en sociaalpolitieke aspecten, Deventer: 2007, p.
41-47.

* Kamerstukken 1l 2005/06, 30413, nr. 3, p. 32.

® Kamerstukken Il 2005/06, 30413, nr. 24, p. 38.

® Kamerstukken Il 2005/06, 30413, nr. 24, p. 37.
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The third pension scheme is the defined contribution. This scheme concerns
primarily a deal about the periodical amount in behalf of the disposable pension
payment. With this is as well as the long-live risk as the investment risk a care for the
employee. But there are some variants distinguishable where the investment risk has
to be taken care of by the pension executor of where both investment risk and long-
live risk is a care for the pension executor.

System of capital cover

All existing old-age pensions are financed by a so called system of capital cover. In
case of this system all payments has to be done out of which is paid by employers
and employees. The system of capital cover is obliged for old-age pensions,
according to art. 127 PW. In case of surviving dependant’s pensions and disability
pensions financing on the basis of risk cover is also allowed.’

Dutch tax law on pensions

As it had turned out, pension is promised on grounds of conditions of employment.
Therefore one could consider a pension as a reward for the employee’s realization of
the employment. The basic rule of the Dutch taxation is that pensions shall be taxed,
according to art. 10 paragraph 1 LB (tax on wages):’ all that which is received from a
present of former employment.’” Art. 11, paragraph 1, subsection c, LB is a
differentiation of the basic rule. This article contains the so called ‘reversal rule’,
which implies that claims in case of pension schemes are exempt, but the payment
or benefit shall be taxed. The contribution is deductible based on art. 11, paragraph
1, subsection j, LB. That's why just benefits or payments are taxed when they are
realized, according to art. 10 LB.

To prevent that employer and employee certain promises treat like pensions to avoid
tax on wages, definitions of pensions are specified in art. 18 LB and the following
articles. The pension promise is exempt and the employee’s contribution is
deductible if they do comply with these conditions according to art. 18 LB en further.
This article generally defines the types of pension. The main variants, like we have
seen in the Dutch law of pensions, are the old-age pension, the surviving
dependant’s pension, the orphan’s pension and the disability pension.

The Dutch tax on wages also distinguishes a split up in the pension schemes, in
particular the final pay scheme, the average pay scheme and the disposable
contribution scheme, based on art. 18a LB.

Old-age pension

The base of the old-age pension is that 70% of the final or average annual income is
realized as benefit or payment. According to art. 18 paragraph 1 LB the pension
build-up of the final pay scheme is maximized at 2% of the annual income the
pension is based on. On the base of paragraph 2 an average pay scheme implies a

" Kamerstukken Il 2005/06, 30413, nr. 3, p.254.
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2, 25 percentage. The reason for this lower percentage is that the average pay
scheme does not have backservice. Mostly pension schemes deal with the average
pay. The final pay scheme is expensive for the employers, especially when there are
many older employees. With each wage increase the total sum of pension build-up
must be heighten. Also the ageing deals with administrative costs, because it is a big
task to administrate all the data of the previous years of all employees.

The build-up of the disposable contribution scheme is proportional by time, and it is
aimed at a pension after a 35-years build-up on a maximized base of 70% of the
income on that moment, according to paragraph 3. Herewith the contribution is
actuarially determined by the age class with a maximum of 5 years. This is
harmonized with the average age in that certain class.

Surviving dependant’s pension and orphan’s pension.

Like we said before the old-age pension build-up is maximized at 70% of the final pay
or average pay. This percentage is lower concerning surviving dependant’s pensions
and orphan’s pensions. The surviving dependant’s build-up is maximized at 70% of
the old-age pension, according to art. 18b LB and the orphan’s pension is maximized
at 14%, based on art. 18c LB.

All pension schemes define the ‘pensionable salary’. This concept is the employee’s
annual wage on which the pension contribution is calculated. The wage a pension is
based on will be decreased by the so called ‘installation method and franchise
method’. These methods differentiate a part of the wage on which is no pension
build-up. The underlying taught is that this part is already filled by the social security
contribution. Therefore the build-up is on a lower pensionable salary. ®

OECD Model Tax convention

The right to levy tax is based on art. 18 and 19 of the OECD Model Tax Convention
(OECD). According to art. 18 OECD the resident state of the employee has
exclusively the right to levy tax on pensions.

Treaty The Netherlands-Portugal

The right to levy tax concerning the tax treaty between the Netherlands and Portugal
is bases on art. 18 and 19 of the treaty. The treaty also determines an exclusive right
to levy tax to the resident state of an employee, according to art. 18 of the treaty.

Article 18 & 19 OECD Model Convention / Tax Treaty Netherlands — Portugal
M.G.L. (Maarten) Ceelen

Art. 18 OECD Model Convention
Article 18 of the OECD Model Convention (hereafter: OECD) is applicable to pension
payments that don't fall under the scope of article 19 OECD. This means that the

8 A.T.J.M. Jacobs, Pensioenrecht, de sociaalrechtelijke en sociaalpolitieke aspecten, Deventer: 2007, p.
85 en 86.
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scope of art. 18 is limited to past employment that is not related to government
service. In other words, art. 18 covers private pensions.

Art. 18 stipulates that the right to levy tax on these (private) pensions is assigned to
the resident state (home state) of the employee. According to the OECD
commentary, the state of residence is in a better position than any other state to take
the recipient’s overall ability to pay tax into account. This ability to pay mostly
depends on worldwide income and personal circumstances such as family
responsibilities. This solution avoids that the recipient of a private pension has the
administrative burden of complying with tax obligations in other states than the state
of residence.

It follows from the OECD commentary that art.18 not only includes pensions directly
paid to former employees, but also to other beneficiaries (e.g. surviving spouses,
companions or children of the employees) and other similar payments, such as
annuities, paid in respect of past employment. The words “other similar
remuneration” also cover non-periodic payments. It is important to keep in mind that
art. 18 only applies to payments that are in consideration of past employment.

Art. 18 Treaty Netherlands — Portugal

Article 18 of the tax treaty between The Netherlands and Portugal includes special
provisions that can result in source state (host country) taxation. There are two
situations in which source state taxation can occur.

If the following conditions are met pension payments can be taxed in the source
state:

o Tax incentives have been provided for the pension contributions in the source
state e.g. in the form of tax deferral, so that the contributions are deductible or
exempt from tax, and

e The pension is not taxed against the tax rate normally applicable in the state of
residence, or less than 90% of the pension amount is taxed, and

e The total pension amount exceeds € 10.000

The other situation in which the source state retains the right to levy tax, is when the
pension has a non-periodic character and is paid before the retirement date. This
means that the source state may levy tax in case of lump-sum payments.

Art. 19 OECD Model Convention

The basic idea behind art. 19 OECD is that the state which has employed the civil
servant is allowed to levy taxes. This is in conformity with the rules of international
courtesy in the form of mutual respect between the sovereign states. The source
state is allowed to levy tax on the income which has been paid to her own civil
servants, unless the servants are nationals of the resident state.

The foregoing is also applicable to pension payments made to (former) civil servants
by, or out of funds, created by the source state or a political subdivision or a local
authority thereof. In other words, art. 19 concerns public pensions and entails source
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state taxation. It doesn’t matter whether the payments are made by the government
themselves, or by an insurance company which the government contributed to.

Not all public pensions are covered by art. 19. Pensions in respect of services
rendered in connection with profit aimed businesses carried on by the source state
fall under the scope of art. 18 instead of art. 19.

Art. 19 Treaty Netherlands — Portugal
Article 19 of the tax treaty between The Netherlands and Portugal follows the OECD
Model Convention. No special provisions are made in this bilateral treaty.

Distinction between private (art. 18) and public (art. 19) pensions

According to the OECD commentary on art. 19, an issue arises where pensions are
paid for combined private and government services. This issue may frequently arise
where a person has been employed in both the private and public sector and
receives one pension in respect of both periods of employment. This may for
example occur because the person’s pension rights were portable or in case of
privatisation.

In some states pension payments are taxed only under article 18 in case a civil
servant has transferred a right to a pension, from a public scheme to a private
scheme. However, it follows from several Dutch supreme court cases (e.g. Javasche
Bank arresten) and the OECD commentary that the Netherlands does not adhere this
principle. The Netherlands apportions the (funded) pension payments based on the
relative source of the pension entitlement, so that part is taxed under art. 18 and
another part under art. 19.

An exception is made in the Netherlands for components that are financed on a
PAYG basis. These PAYG payments follow the regime of the latest job. No
apportionment is applied in these cases.

Suppose a person participated a couple of years in a private scheme, but participates
in a public scheme upon (early) retirement. If he would receive a PAYG payment
(e.g. a VUT-uitkering), this payment will follow the last job, so in this case the regime
of art. 19 (public pensions) will be applicable. It is recognised that apportionment (or
compartmentalisation) often raises significant administrative difficulties e.g. when
there is a combination of public / private employment and funded / PAYG
components.

Dismissal compensation
M. (Maurice) Smans

Dismissal compensation in The Netherlands
When an employee receives dismissal compensation this compensation may consist
of various elements. Compensation received for immaterial damage is no wage as in
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art. 10 LB (Dutch tax on wages) and therefore not taxable®. Compensation received
for performed activities on the other hand belongs to taxable wage and so is
compensation for lose income.'® Based on art. 10 LB these compensations shall be
taxed with wage tax.

The Dutch legislator decided that these compensations should be taxed with an extra
wage tax of 26% if the compensation is used as an early retirement benefit.'* By
January 1% 2011 this rate will be 52%*2. Based on art. 9.2, paragraph 1 1B 2001
(Dutch income tax) this extra wage tax will not be deductable for the taxation of
income tax while the normal wage tax is deductible.

To ascertain whether dismissal compensation can be used as an early retirement
benefit should be considered by a quality test™ and, if necessary, a quantity test**.

The basic rule of the quality test is that the dismissal may not be specific to dismiss
elderly employees. If that's not in order the extra wage tax shall not be taxed in the
next situations:

- Dismissal occurs because of reconstruction based on objective standards.
The extra wage tax will be levied when all employees elder then a certain age can
resign with financial support and the quantity test will not be passed.

- Single dismissal occurs on conditions which are not age-related, like
dismissal because of dysfunction.

In case the compensation is paid in these situations it will not be considered an early
retirement benefit. If the compensation doesn't fall within these situations it should be
considered by the quantity test. This test consists of two mathematical tests. When
the dismissal compensation doesn’t exceed these tests it will not be considered an
early retirement benefit.

The quantity test consists of:

- The 55-years test. In case the payment(s) of dismissal compensation will stop
before the former employee will become 55 years old, the compensation is no early
retirement benefit. Within this test lays down the condition that the compensation
cannot be more than 100% of the employees annual pay.

- The 70% test. In case the former employee receives a steady benefit until 24
months before his 65" anniversary (or earlier retirement) and it doesn’t exceed 70%
of his final pay, the dismissal compensation is no early retirement benefit.*®

° HR 29 juni 1983, BNB 1984/2*

Y RN.F. Zuidgeest, ‘Ontslagvergoedingen na een internationale loopbaan, samenhang tussen heffing
van inkomstenbelasting en werkgeverslast’, WFR 2005/119.

' Art. 32aa Loonbelasting 1964.

2 G, Dietvorst e.a., Toekomstvoorzieningen en fiscus, Deventer: Kluwer 2007, p.149.

'* Besluit van 8 december 2005, nr. DGB2005/6722M, BNB 2006/118

' Besluit van 26 mei 2005, nr. DGB2005/3299M, BNB 2006/119

! G. Dietvorst a.o., Toekomstvoorzieningen en fiscus, Deventer: Kluwer 2007, p.149-150.
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Taxable dismissal compensation can be paid in two different ways. The employer
can pay the whole compensation directly at once to the employee or the
compensation can be used to stipulate a periodically paid benefit. In case the
dismissal compensation is not an early retirement benefit and is paid directly at once
to the employee, the employer should hold back wage tax.*® In addition to that it will
be deducted from the Dutch income tax.

If the dismissal compensation is considered an early retirement benefit the extra
wage tax of 26% will be levied besides the normal Dutch tax on wages and will not
be deductible.

In case the dismissal compensation is not an early retirement benefit and is used to
stipulate a periodically paid benefit the contribution is exempt while the outpayements
will be taxed. If it is considered an early retirement benefit the extra wage tax will be
levied as well.

Dismissal compensation in the OECD Model Convention

The terms ‘pension’ and ‘other similar remunerations’ have not been defined in the
OECD Model Convention (hereafter: OECD). Art. 3, paragraph 2 OECD stipulates
that domestic tax law should explain undefined terms unless the context requires
otherwise. This means the Dutch explanation of these terms can be used and
dismissal compensation can be part of the term ‘other similar remunerations’.

When dismissal compensation is not an early retirement benefit and is paid directly at
once to the employee, it falls under the scope of art. 15 OECD because it is
explained as income from employment. This means that the employee’s dismissal
compensation shall be taxed in the source state unless paragraph 2 applies. Then
the right to levy tax on the dismissal compensation is assigned to the resident state
of the employee.

If the directly paid dismissal compensation is considered an early retirement benefit
art. 15 OECD is not applicable, but art. 18 OECD, because the compensation then is
remuneration similar to pension. This means that the right to levy tax is assigned only
to the employee’s home state.

The right to levy tax on dismissal compensation used to stipulate a periodically paid
benefit is assigned the same way as dismissal compensation that is paid directly to
the employee. Most important is the determination whether dismissal compensation
can be considered an early retirement benefit and therefore remuneration similar to
pension or income from employment.

16 Art. 10 Loonbelasting 1964
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Dismissal compensation in the Tax Treaty Netherlands — Portugal

As in the OECD Model Convention the terms ‘pension’ and ‘other similar
remunerations’ have not been defined in the tax treaty between The Netherlands and
Portugal (hereafter: the tax treaty) and should be explained by domestic tax law.

Art. 15 of the tax treaty follows the OECD Model Convention. The right to levy tax on
dismissal compensation that can be considered income from employment is
assigned the same as in the OECD Model Convention. The source state may tax the
compensation unless paragraph 2 applies.

Art. 18 of the tax treaty however differs from art. 18 OECD. The right to levy tax on
dismissal compensation that is considered an early retirement benefit and used to
stipulate a periodically paid benefit is assigned to the resident state of the employee.
So far the right to levy tax on dismissal compensation is assigned the same as in the
OECD Model Convention.

The difference occurs when dismissal compensation is paid at once while it's
considered an early retirement benefit. Then, according to art. 18 paragraph 3 of the
tax treaty, the right to levy tax on dismissal compensation can be assigned to the
source state as well.
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The Third Pillar

1. The Dutch law

1.1 The three pension pillars

It is common practice to distinguish three pension pillars. ** The first pillar consists of the
state pension. The second pillar is formed by the supplementary or occupational
pensions and the third pillar refers to private pensions. * In the Netherlands the third pillar
is a compensating layer. The essence of a multi pillar pension system with a
compensating layer is that any tax relief for pension contributions in the third (or second)
pillar depends on the pension already built up in the other pillars. * More tax relief is
available to those who without paying extra contributions would not get a pension that is
deemed reasonable by the Member State concerned. *

The Netherlands provide tax relief for the contributions under the EET system in the third
pillar. The EET system means contributions are exempted, investment results of the
funds are exempted and benefits or out payments are taxed.

Annuity provisions, bank savings and life-course savings are based on a funded pension
scheme. In the third pillar contributions are paid by the individual on a voluntary basis.
Annuity provisions, bank savings and life-course savings will be separately discussed in
the next chapters.

1.2  The goal of the multi pillar pension system

The goal of the multi pillar pension system with a compensating layer is to help people
achieve a fair standard of living after retirement. There is an extra tax relief for
contributions to second or third pillar pensions in situations where a person’s combined
state, employment and private pension would not be sufficient to achieve a fair
replacement rate. Citizens are stimulated to compensate their inadequate pensions. The
responsibility for the old age provision decreases the financial dependence on others and
reduces the probability of ending up in poverty at old age.

The goals of tax deductible contributions are the closing of pension’s gaps and
maintaining the same standard of living after retirement as one had during their working
life. In the Netherlands the target level of total pension income is 70% of pre retirement
income. The compensating third layer provides for tax relief for payments in the third
pillar to taxpayers who can prove that their combined pensions of the first, second and
third pillar would otherwise remain below 70% of their last-earned wages. Taxpayers who
do not have such a pension gap are allowed to add their pension to the target level, but
contributions will not be deductible from their taxable income.

1.3 OECD Model tax Convention

'’ Dietvorst, G.J.B., ‘A multi pillar pension model with a compensating layer’, Tilburg: Competence
Centre for Pension Research, 2007.
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Article 18 of the OECD Model says: ‘Pensions and other similar remuneration paid to a
resident of a Contracting State in consideration of past employment shall be taxable only
in that state’. In the next chapters we will discuss the relevance of article 18 OECD
regarding to the separate subjects: annuity provisions, bank savings and life-course
savings schemes.

1.4 Convention between the Netherlands and Portugal (20 September 1999)

On the basis of article 18, paragraph 1 of the Convention pensions and other similar
remunerations paid to a resident of a contracting state in consideration of past
employment, as well as annuities paid to a resident of a contracting state, are taxable
only in that state. This article corresponds to article 18 of the OECD Model, with the
exception of the regulation of annuities and social security payments.

Customary, the source state wished to tax the payments, because this state had
previously given a tax benefit during the building of the annuity rights. In the OECD
Model this is not how it works. A good alternative would be the right of the state of
residence to tax the payments as well as a right for the source state to have a
withholding tax. In the Convention between the Netherlands and Portugal such a
withholding tax exists for the source state, but only under certain conditions.

The following requirements must be met:

1. In the source state, there was a tax profit during the time of building the payments
rights. This could have been an exemption, a deduction of contributions when
calculating taxable income or another tax relief.

2. In the state of residence, the annuity is not taxed at the generally applicable rate
for income derived from dependant personal services, or less than 90 % of the
gross amount of pension or other similar remuneration or annuity is taxed.

3. The total gross amount of the pension and other similar remuneration and
annuities and any pension and other payment paid out under de provisions of a
social security system, in any calendar year exceeds the sum of € 10.000,-.

All these requirements must be met for allowing the source state to tax. As mentioned
above we can conclude the following rule; when the annuity is not taxed sufficiently in the
state of residence, the source state may tax the annuity as well.

15 Remove double taxation according to the Convention.

Article 24 of the Convention is about the avoidance of double taxation. The basic rule is:
‘Where a resident derives income which may be taxed in the other state, the first-
mentioned state shall allow a deduction from the tax on the income of that resident an
amount equal to the tax paid in that other state. Such deduction shall not exceed that part
of the tax, as computed before the deduction is given, which is attributable to such items
of income derived from that other state.” Therefore, the state of residence has to give an
exemption for the tax paid in the source state.
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2. An annuity provision
2.1 Definition

This voluntary pension can be built up through an annuity provision on the basis of article
3.125 of the Dutch Income Tax Law. The annuity provision is a life insurance policy,
through which the taxpayer is guaranteed of extra income at one fixed moment. It builds
up an amount of capital, usually for pension purposes. The contributions must be paid to
a qualified insurer and the date at which the taxpayer starts receiving out payments must
be determined beforehand. It is a periodic social security dependant on the taxpayer's
life. Annuity rights are built up on the initiative of the taxpayer and have nothing to do with
the taxpayer’'s employment; the payments are funded by the individual.

On the basis of article 3.127 Dutch Income Tax Law the voluntary contributions are tax
deductible as a spending for income facility. The pension rights already built up in the first
two pillars are taken into account when calculating the maximum amount of contributions
that qualify for tax relief.
There are more kinds of annuities. Among others, the EET system applies to the
following annuities:

1) Old day annuity: an annuity till death. The annuity can be started at each

preferred date, but not after the age of seventy.

2) Relative annuity. Relatives will receive an annuity when one of the two partners
dies.

3) A temporary old day annuity. You receive annuity payments for at least five
years. These payments will not start before the age of sixty-five and not later than
at the age of seventy. Payments will end at a determined date, for example at the
age of eighty.

2.2 Yearly allowance

The yearly allowance for the tax relief must be calculated. The already built up pension
rights must be calculated too. The more rights exist or have been built, the less deduction
is allowed. The yearly allowance is adjusted to the taxpayer's income of a certain year.
The taxpayer, who has not used up the complete amount allowed for tax relief, is allowed
to use the remaining amount in a next year. This is a correction.

2.3 OECD Model tax Convention

As mentioned in paragraph 1.3., article 18 of the OECD Model says: ‘Pensions and other
similar remuneration paid to a resident of a Contracting State in consideration of past
employment shall be taxable only in that state’.

However, a life insurance policy is not related to past employment. So the life insurance
payments come under article 21 OECD: other income. Article 21 says: ‘items of income
of a resident of a Contracting State, wherever arising, not dealt with in the foregoing
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articles of this Convention shall be taxable only in that state’. The payments will be
taxable in the state of residence.

2.4 Convention between the Netherlands and Portugal (20 September 1999)

When a person works in the Netherlands and receives payments from Portugal or vice
versa, you have to deal with the income tax of two countries. You can be taxed both on
the basis of the residence principle and the source principle. To avoid double taxation, a
Convention has been drafted between both contracting states.

Especially for a lot of old age pensioners who are enjoying life in Portugal, some
disadvantages will be taken away. No longer will there be double taxation of their
pension. Portugal will tax the pension or annuity. When Portugal will not tax at the
generally applicable rate for income, the Netherlands are allowed to tax the payments as
well.

On the base of article 18, paragraph 1 of the Convention life annuity payments shall be
taxable in the state of residence. This is the standard rule. By way of exception the
annuity payments shall be taxable in de source state too, according to article 18,
paragraph 2 of the Convention. The source state will tax the payments if they meet the
certain requirements as mentioned in paragraph 1.4.

If a lump-sum payment is made in lieu of the right to an annuity before the date on which
the annuity commences, the payment of this lump-sum may also be taxed in the state
from which it is derived (the source state) on the basis of article 18, paragraph 3.

Example:

Person X, living in Holland, received annuity payments from Portugal in a certain year.
The yearly annuity amount is € 8.000,-. During the building of this annuity right,
contributions are deducted from the taxable income in Portugal, but the payments are
taxed in Holland at the usual income tax rate. Consequently, the payments are only taxed
in Holland. There is no withholding tax accepted in this case.

2.5 Portuguese tax and decisional law

In Portugal, pensions and annuities will be taxed at a rate of 32%. Aside from that, there
is an exemption for such income of € 8.500,-. According to decisional law the high
exemption does not result in the conclusion that income will be taxed for less than 90% in
Portugal (V-N 2008/7.8 and Protocol XVI). Furthermore, whether Portugal in fact actually
taxes the income does not matter.

2.6 Remove double taxation according to the Convention
As mentioned in paragraph 1.5 the state of residence has to give an exemption for the
tax paid in the source state.

For lump-sum payments there is a different treatment. For lump-sum payments in lieu of
the right to an annuity before the date at which the annuity commences, Portugal
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accepted a source tax in the Netherlands. However, Portugal did not want to give up their
own right to tax as the state of residence. On the basis of article 18, paragraph 6, they
have come to an agreement by which the Netherlands will tax the rights and deduct the
amount of taxation in Portugal. The Netherlands gives a credit.

3 Bank savings

3.1 Introduction

The third pillar refers to private pensions, these pensions have nothing to do with
employment of the individual and the contributions are paid voluntary. For bank savings
applies that the paid contributions are tax deductible if you meet the conditions. One of
the most important conditions is that the taxpayer must prove that the combined pension
of all pillars is below 70% of their last earned wages, a pension gap, to acquire the fiscal
facilities. As mentioned before the Netherlands uses the EET system; the contributions
and investment results are exempt and the benefits will be taxed.

These private pensions are usually provided by insurance companies, but since the first
of January 2008 also banks offer a kind of annuity provision that can be tax facilitated.
The bank savings scheme is an example of a funded pension scheme. Via a blocked
savings account it is possible to save up financial means to provide for a decent living
standard after retirement. It is private capital and after years of savings you build up a
specific amount of money which you can use to acquire an annuity provision at an
insurance company or a bank.

3.2 Variants and conditions
The commencing date and whether the account holder is alive or not determine which
conditions apply:
1) Commencing date of payout periods before 65™.

Fixed and equal periods with a minimum of twenty years. (Excluding the years

before 65™.)
2) Commencing date of payout periods after 65" and before 70™.

Minimum duration period of 5 years.

If a period shorter than 20 years is used, the annual payments may not exceed

19.499 (2008)
3) Entitlement after death of account holder

a. Account holder dies at advancement stage.

The heirs obtain the annual payments, these payouts start directly.
*Heirs in the straight line or in second/third degree sideline.
>30years: minimum duration of twenty years
<30years: they can choose for a lifelong variant (minimum of twenty
years) or a
temporarily variant (minimum of five years or ending at age
of thirty)
*Qther kind of heir. Minimum duration of five years
b. Account holder dies after the payout periods started.
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Right proceeds one on one on the heirs and they continue the periods.
c. Partner of the account holder dies at the advancement stage.
The periods go in directly, with a minimum duration of five years.

3.3 Fiscal law

To qualify for the tax facilities some additives where necessary in the Dutch Tax law.
In article 1.7 Income Tax all approved forms of annuity provisions are listed and since
this year also (blocked) bank savings are mentioned. The main article for bank
savings is article 126a Income Tax. The rules in this article are as well as possible
synchronized with rules of annuity provisions. The advancement stage of bank
savings seems to be in line with the advancement stage of an annuity provision, but
for the run-down period there are differences.

3.4  Advantages of an ‘annuity provision’ at a bank:

First of all it is an advantage that we have an extra choice; it is an opportunity to use
the product that suits best our personal goals and circumstances. Secondly, the
prices of insurance companies (and banks) will probably fall and costs will be more
transparent as a result of the competition. A third advantages is that more tenders
results in more savings. We expect that individuals will be extra stimulated to
compensate their inadequate pensions. Finally there is no need to arrange for a
surviving dependant insurance, because the rights stay at the heirs.

3.5 Disadvantages of an ‘annuity provision’ at a bank:

- Lifelong in terms of an annuity provision at the bank means twenty years at
least. If your contract is formulated to pay out in a period of twenty years and
you live longer than that period, there will be no money left in the third pillar.

- It is private equity, which means that creditors can break into your capital.

- A period of at least twenty years is compulsory, therefore you need to save a
lot to have a reasonable supplement on your pension.

- Insurance for an exemption of contributions in case of incapacity is not
possible.

3.6 Bank saving, the better alternative?

This is not right away true. There are several things you have to take into account;
the potential capital you want to achieve, your age, do you want to save or invest and
costs.

A big problem is that the costs are not known yet for all bank products and costs of
insurances can fall, because of the competition with banks. Furthermore your
personal goals and circumstances are crucial for the decision whether to choose for
an insurance company or a bank.

3.7 Convention between the Netherlands and Portugal (20 September 1999)

30



International Summer Course on Pensions Porto 2008

Social benefits, pension and annuities are incorporated in art. 18 of the Convention.
The annual payments are taxable in the country of residence unless the
requirements are met, as mentioned in paragraph 1.4.

Court Arnhem (VN 2008/7.8) judged that it is important that the annuities are taxed in
the residence state at the generally applicable rate for income but there is no need to
check if effectively a reasonable amount of tax is raised. This is questionable! Why
did we document in this Convention that the annuities should be taxed at the
generally applicable rate for income?

Further the court decides that not ‘or’ but ‘and’ should be used between the two rules
in the second condition. This is also questionable, but the State Secretary did not
give any notice of appeal! This means possibilities for tax planning.

4 Life-course savings scheme

4.1 Life-course savings scheme and the Dutch law

The life-course savings scheme is implemented in article 19g Dutch Salaries Tax
Law 1964. It's an arrangement that gives employees in the Netherlands the
opportunity to save a part of their gross salary in order to be able to have a period of
unpaid leave. The saved part of the salary is tax free. Each form of unpaid leave
(sabbatical year, study leave, carer’'s leave, part-time leave etcetera) is permitted.
Main goal of the arrangement is to create an opportunity for employees to make
provision for extra leisure time. However this doesn’'t mean people can take time off
whenever they want; the employer needs to give permission for the extra time off and
making use of the arrangement. The government hereby enables people to find a
better balance between their work and private life. The life-course savings scheme is
partly implemented to fill the gap that arose with the abolishment of the VUT (early
retirement) and the prepension.

From 1 January 2006 employees are able to deposit money in the life-course savings
scheme. Every employee has the right to take part but is not obligatory to do so. It's a
typical Dutch arrangement. Both in European and International law the life-course
savings scheme is unknown. Only the Scandinavian countries have similar facilities
embedded in there national law.

4.2 Main elements

Every year an employee can save up to 12% of his gross salary for leave. An
exception is made for people who are born after 1949 and before 1955. In this case
you can save more than 12% every year. The maximum a person can save is set at
210% of the gross year salary.

An employee can choose at which financial institute he will place his life-course
account or insurance. The advantage of this system is that the employee is able to
maintain the life-course account or insurance when he changes employer. The
employer will deposit the amount of money onto the account or insurance. The life-
course credit is not taxed in box 3 because it's not considered as capital.
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4.3 OECD model tax Convention

In the European and international content there are more questions regarding the
life-course savings scheme. This is because the scheme is a purely national
arrangement. A similar scheme is unknown in International and European law.
Therefore tax treaties do not mention anything regarding the arrangement. The
arrangement must be individually applied to European and International law.
Employees from abroad can also make use of the life-course savings scheme.
Withdrawal of the life-course credit is seen as remunerations employment in the
Netherlands and therefore article 15 OECD model regarding Income from
employment applies. Article 15 OECD model states ‘..by a resident of a Contracting
State in respect of an employment shall be taxable only in that State unless the
employment is exercised in the other Contracting State. If the employment is so
exercised, such remuneration as is derived therefrom may be taxed in that other
State.” Overall can be said withdrawal of the life-course credit is taxable in the
Netherlands. The money deposited onto the account must be done regarding income
from employment in the Netherlands as in article 15, 16, 17, or article 19 OECD
model.

Another possibility regarding the withdrawal of the life-course credit is article 18
OECD model. Article 18 OECD model (Pensions) states ‘..pensions and other similar
remuneration paid to a resident of a Contracting State in consideration of past
employment shall be taxable only in that State.” The State of Residence generally
has the right to tax. Life-course savings scheme can be seen as a pension as meant
in article 18 OECD model when the life-course credit has been introduced in a
pension scheme. In some cases, when the position has ended and the height of the
entitlement is intended for bridging the period between the ending of the position and
the pensionable age, it's possible the withdrawal of the life-course credit will be seen
as pension and article 18 OECD model applies. In this case the life-course credit
should be paid lump sum. The advisory committee regarding Pensions thinks article
18 OECD model could also apply when the employee stops working (while there is
still a position) and uses his life-course credit to support life from the beginning of that
day until pensionable age is reached. Especially when using your leisure time
preliminary your pensionable age article 18 OECD model could be applied. The
parliamentary undersecretary of state thinks otherwise about this matter. He states;
as long as there is a position whereof withdrawal of the life-course credit takes place,
it's not possible to speak of a pension as meant in article 18 OECD model.

4.4 Convention between the Netherlands and Portugal (20 September 1999)

4.4.1 Definition

There is no definition of the life-course savings scheme in the Convention and in the
OECD model. This is because the arrangement is typical Dutch and unknown in the
European Union. As stated above, the arrangement must be individually applied to
European and International law.
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4.4.2 Articles that could apply to the life-course savings scheme

In the Netherlands withdrawal of the life-course credit is seen as remunerations
employment and therefore article 15 Convention regarding Income from employment
applies. This article is the same as article 15 OECD and therefore, in this case,
taxation is the same in the Convention between the Netherlands and Portugal as it
would be in the OECD model. Overall can be said withdrawal of the life-course credit
is taxable in the Netherlands. The money deposited onto the account must be done
regarding income from employment in the Netherlands as in article 15, 16, 17, or
article 19 Convention.

Article 18 Convention could apply to the life-course credit when the employee’s
position has ended and the height of the entitlement is intended for bridging the
period between the ending of the position and the pensionable age. In this case the
life-course credit should be paid lump sum. When the life-course savings scheme
has been introduced in a pension scheme article 18 Convention applies for sure. In
paragraph 1.4 this article is further explained.

When the requirements are met as stated in paragraph 1.4, the source state has the
right to tax. As mentioned above we can conclude the following rule; when the life-
course savings credit is not taxed sufficiently in the state of residence, the source
state may tax the credit as well.

I. (Inge) Wouters
P.J.M. (Paul) Straetemans
T.J.C.P. (Tim) Maas
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Assignment 1b: Introduction

The main assignment was divided in two parts. The first part was to write a short
thesis in English about a particular part of the national Pension system. The second
part was to prepare a presentation (Thematical presentations of the papers).

- time 20-25 minutes

- sheets max 6
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Overview of the treatment first pillar of
the Dutch pension system

Paul Sobrogts

Short explanation of the
similarities between the AOW
and the Anw

Discussion of the AOW
Discussion of the Arw

Taxation of the first piller
pensions abroad
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Establishment of the AOW
Insured persons

65 year old age

Amount of benefit
Type of household

Establishment of the Anw
Insured persons
Survisors benefit
Dependent child benefit
Orphan's benefit
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Pensions abroad

BEU-Act

Agreement between the
MNetherlands and Portugal
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Second Pillar

Mazrion Coobon
Maurico Smans

Nick Theunissan
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The third pillar

A compensating layer

Private pensions

Inge Wouters
Paul Straetemans
Tim Maas

The compensating pillar

Amy tex relisf for pension conributions in the third pillar
depends on the pension already built up in the other pillars

Targets:

Citizens ame simulaed to compensate their inadequate
pensions: feir standard of living.

Decrease of financial dependence on othere and reduce
ending up in poverty &t old age
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Teax relief: deductible coniributions

41



International Summer Course on Pensions Porto 2008

The compensating pillar
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Convention The Netherlands-Poriugal
Art. 18 DECD: taxaeble in state of residence
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Portuguese presentations:

& B & | international Winter Course on Pensions

Faculdade de Direita da Unlversidads da Pora
16-19 Novembor 2002

Glaria Teixzira
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; CUEQT:’&“ ;%ﬁ."."i‘s‘.‘_:,""m; Associate Professaor
® < . | Interaction with the Social Security Regime

- Mandatory contributions fully deductible fram
the tax base

- Pension income faxable at the tme of
retirement
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- %[ The 2009 Financial Budget

- The new rules appiving to EU and EEA resident
employees, professionals or traders and
pensioners: the conditions

. The criterig af minimum $0% income denved in Partugal ar frem
outzide source;

. The existence of exchange of information agreemart.

e« | The 2009 Financial Budget

The new rulas applying to EU and EEA resident
emplayees, professionals or traders and pensioners:

If the above condltions are met, those residents
may elect to be taxed under the rules applying to
residents and becormme emiifled fo the same fax
deductions available to residents.
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e & = | Tax deductions

-Mandatory social security cantributions;

- Persanal deduction;

- Health deduction;

- Educsation and training deduction;

- Elderly expenseas deduction;

- Residential lcan expense or rental deduction;

- Life or Personal Insurance premium deduction;

- Other deductions available under the Tax
Benafits Code

@ @ | The 2009 Financial Budget

= In the circumstances mentioned
above, non-resident income is
subject to the same withholding fax
rates appiicable ta non-residents

~ uniess a Double Tax Treaty applies.
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¢ & = | The 2009 Financial Budget

! Tax compliance requirements applicable ta
non-residents, for the above mentioned

situations:

. Submisgsion of the annual tax raturn;

. Beadlines: as applicahle to resident
taxpayers

® O & | International YWinter Course On Pensions

“ClE,

L Cenikr l:]“-e lm-‘ﬁ‘.stlgayﬁlla (i
Immlrn Froufrmlra

P{)RTO

+ FACLLRADE WERIREITD

UWIVERSIDADE DO FORTDL © -
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! IRS Tax for Faraign citizens in Portugal:
! & L 4 The Impact of Finance Budget 2009

International Winter Course on Pensions
Faculty of Law | University of Porto
Noyvember 17-149, 2008

Amanda Sachetim Margal Rigo
André Miguel Santos Silva
FDUPICIJE

@ % + | Key concepts
Personal Income Tax (IRS)

Foreign Citizens

New additions in Finance Budget 2009
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e - = | Introduction

Personal Income Tax (IRS) for Foreign
residents in Fortugal.

All Foreigners who work in Portugal are
enfitled o pay their IRS in the same
jurisdiction.

e =i [ New IRS Code 2009

With the new provisions of the IRS Code,

for 2009, there will be a new aptional

regime for residents in Portugal or others
. residents of the EU or the EEA.
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New provisions of the
% &% IRS Code - 2009

The optional regime for non-residents
allows that IRS is levied on the value of the
following categories of income:

Category A: Labour Income

Category B: income from Business and
Professional Services

Category H: Pensions

For tax purposes, a foreign citizen is
considered resident, and so liable to pay
income tax (IRS} on the present year.

e » | Bibliography and reievant
web pages

wwwi.dgci.min-financas pi
wiiw dao ot

IGrE Faigeriva, Miantal g2 Dirats
Fimenl, Alnadiva, FU006.
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EU perspective on
taxation of pensions

Internacional Winter Course on Pensions
Faculdade de Direito da Universidades do Porta
November 2004

Francizco Pimenta
Francisto Matos
FOURMCIIE

e = | Program

o European Perspective on Pensions

o Double Taxation

o Doubie Taxation Conflicts

2 How to solve double taxation conflicts
o Individual retirement pilans

o The Portuguese pension system

52



International Summer Course on Pensions Porto 2008

e [ Main Concepts

= Non-deductibility

@ Double Taxation

_ | European Perspective on
Taxation of Pensions

(=1

e

On tax policy, it is convenient for EU States
1o work together, not in opposite directions.
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® s Definitions

¢ Double-taxation — taxing the same
income twice.

o Deductible — What can be deductible
from income

@ = | Main Problems

o The costs of deductibility to the States
finances.

o Lack of coordination between EU
slates.
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B External problems of
© =¥ individual retirement plans
(IRP)

‘Incomes from IRP

- Double-taxation or non
deductibility

Basic Structures of the
Partuguese pension system

¢ EET structure — Exempted contributions
{Exempted Pension Funds / Taxable
Pensian.

o TER structure — Taxable contribution/
Exempted Pension Funds /Reduced
Taxation of Pension.
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s = s | Solution proposed

Ll

The TER structiere should be adoptad in the EU, in
order to achieve more coardination.

Taxing/Exempting (partialiy}

.
-

‘e_-:i_‘_" ‘Fjii':ﬂ

The revenues will be divided between the source
and the residance states.

# ¢ ¢ [ |RS Code —main provisions

10

Art. 13, 1 — BEveryone wha resides in Partugal, and thoss
whe do not reside in Porlugal but have incomes from
here are faxed under the IRS.

At 71, 2, F— Pensigns earned by non-residsnts in
FPartugal are taxed al 2 20% rate.

Art. 81 =~ Tax credit by infernational double taxation.
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R

& &

Bibliography

o Gloria Teixeira, Manual de Direito Fiscal |
Almeadina, 2008

o Gloria Teixera (coord.), Tributacao dos
Rendimentos de Trabalho Dependente —
relagéo com as contribuicdes para a Sequrancs
Social, Vida Econamica, 2000

¢ A paolitica fiscal na UE, Servigo das Publicagtes
Oficiais das Comunidades Eurcpetas, 2000

Recomended Internet Sites

o http//'www.min-financas.pt

o hitoficuria.europa.ewf

o pttpffec.europa.eul

o htip: /v direito.un,pt
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- Wl

Portuguese Social
Security System

Internaticnal Wintar Course on Pensions
Faculty of Law , University of Porto
Neovamber 2008

Daniel Almeida
Anténio Maia

Introduction

o Increase of life expectations;
@ Rise of the retirement age to 65 years;
o Many pensioners;

¢ increase of the costs with the National
Health Care System;

¢ Low birth tax (one child by couple);

b

o Less contributions.
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e < = | Introduction

o One worker to sustain two pensioners;
o Budget: Costs higher than tha gains;
o A needed increase of the birth rate;

o National Social Security law — 4/2007,

published in January 16t:
< Main articles — 2° 26°, 817,

® =« | Three main pillars

» The Portuguese social security system has
- three main structures:

v Public System;

o Alternative schemes of social security:
Company pensions and pubfic pensions fund;

o Individuai retirement saving plans.

59



International Summer Course on Pensions Porto 2008

| 2w~ | Public System

o Main base of the social security;

o Universal (all citizens included have the
right to a pension irrespective of their
contributions to the system);

o Gwn budget inside of the general state
budget;

o Organized and managed by the State.

¢+ = | Public System

o The contribufions are calculated hased
in the employees wage and paid by both
employer and employee;

¢ Distribution financial scheme organized
as a fund of stabilization;

o Supported by the mandatory
contributions of the emplaoyers,
employeas and by the transfers from the
general state budget.
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o

= | Public System

o The pension system is divided in two
schemes: General scheme or cantributory
and the non-contributory scheme;

o The general schemea is an obligation eithar
to dependent workers or ta independent
WOorkers ; _

o Nen-centributery scheme; includes all the
citizens that are not in the general scheme
or in other one legally established scheme.

# 5 = | Taxation of employees

The dependent employees are taxed under IRS;

Q

In case of residents in Portugal, they are taxed
on their wages and other possible profits;
Progressive taxation applies after being made
the allowed deductions (IRS code);

Foreignsars working in Portugal are taxed in
thair income derived from the country.
Impaoasihility of deductions, with 2009 FA
aexceptions,

Cuntributicfﬂc the Social Security System
aren't deductad to taxable ncome excapt under
new provisions of the 2009 Financea Act.
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® % % | Taxation of employees

o The rasidents in Portugal are bound to
contribute to the Social Security System;

o The interacticn between the iRS and the
Social Security System;

o Taxation of wages under the IRS Code;

o Other employees benefits.

s « « | Taxation of employees

o The importance aof the regulation Decree
n? 12/83, February 12th.
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_ | Taxation of employees and
' | taxation of the pensions

o Definition of income for contribulions
purposes. The criteria of periodicity,

¢ For tax purposes, the deduction is always
allowed to the gross income of resident
waorkers:

a Taxalion of pensions; Article 53 of the IRS code
{annually updated);

o Taxation and the relation with residence of the
taxpayer.

Alternative schemes of

& = . .
social security

{i¥

o The impeortance of the development of this
second pillar is related with the difficulties that
the Saocial Security System faces;

< The pensions plans are from three different

fypes:
+ Plans with dafined bansfit;
' Flans with defined contribution;
¥ Plans mixed.

o Definition of professional and additional
schemes of pensions.
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Alternative schemes of
social security

o The additional professional schemes for
depandent workers have to follow some
standards:

*" The schemes have to be managed by
independent institutions with financial
autonamy;

3 &%

< Financed by the emplovers and employees;

“Created by free initiative hy the enterprises
and their employess by means of an agreement
in which there are defined the ohjactives and
the content of the professional complementary
schame.

Alternative schemes of
social security

o The contributions made by the amployer are
considerad for tax purposes as deductible
cosls;

¢ Incentive to these altemative schemes;

o The problem of the national legiskation in the
case of foreigners, the immediate taxation;

W e

o The contributions as acquired rights anal
parsonal rights;

2 The IRC {corporate income tax — arlicle 40°
IRC code).
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Individual retirement
saving plans

o Vaoluntary participation and the acceptance is
onfly conditioned by the financial institution that
manages the retirement saving plan.

o Supervision made by the institutions.

o The tax bensfits of these plans,

o Three farms: investment fund, pensions fund or
a similar fund.

a There are centain rules that have to be
respacted.

&% =

Bibliography and relevant

a8 4 s
web pages

o Manual de Dirsito Fiscal, Gloria Teikeira
Almedina, 2008
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The International
View on Pensions:

U A Comparative Perspective Between
' Portugal and Netherlands

Intaernational Autumn Course on Pensions
Faculdade da Bireito da Universidade do Porte
Novamwbar, 2008

Ana Rite Fereira
and
Huga Cakral

® & % | Presentation’s Structure

[

g

Advent and Evolution of the Social Security System in
Farfugal;

Anzalysis on the Convention Between the Porfuguese
Republic and the Kingdom of the Nefheplands for the
Avoidance of Double Taxatlen and the Prevenition of
Fiscal Evasion with Raspect {0 Taxes on Income and on
Cﬂpff&f (from now an refierren s Mthe Corvention”);

Organisation for Econamic Co-operation and Development;
Private Pensicn Savings;

Analysis of a Case Law of the Supreme Administrative Caurt;

2
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-y

1) Advent and Evolution of
the Social Security System
in Portugal;

a Definition;

oo

LT o T = I A N |

Ghristian influeney, Merey Brotherhood, Casa Pia and other institutions:

1930 — Approval of the general basis above which the Social Sscurity would
be organizad;

1962 - A first reform;

15977 — A new structure:

The 80Fs — The Law 28/84, from August 14+ and cther iegislative measures:
- The 80's — Increage of the financial pressure, but still some measures:;

The 21st Century — The present and the future challenges;

3

&

2} Analysis on the Convention Between
the Portuguese Republic and the
Kingdom of the Netherlands for the
Avoidance of Double Taxation and the
Prevention of Fiscal Evasion with
Respect to Taxes on fncome and on
Capital

@ The Convention — main guesfions to discuss:
= Adoplion of the Residence Criteria:
- Measuras taken o pursuwit the agreed goals;
= G.an pensions be transfered?

1
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Analysing the Convention between
Portugal and the Netherlands

¥

A convention is a bilateral tfreaty and it is written and
comes inte force in both languages.

This conveantion is also applied in English.

According to Anicle 2 of the Vienna Convention on the 1 aw of Treaties. .
.. tresty” meane an intemalional agreement concluded Lefveen
Sfatas 9 written form and governed By infernational fsw, whethar
ermbodied n a singple nsfroment o i hwo or ore related
nstruments and whgfowor s parlicular desigrafion [...).°

]

The Existing Taxes Covered
by the Convention (in 1999)

o In Portugal: o In the Netherlands:
& Imposta sabre o 5 > Inkomstenbelasting:
Rendimento das . = Loonbelasting;
Pessoas Singulares '

+ Vannootschapsbelasting;
- Dividendbelasting;
: Vermogenbelasting;

(IR3});
1 Imposto schre ¢
Rendimentc das

Pessoas Colectivaz
(IRC):

= Derrama,

A
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Article 4 -“Resident”

K
|i;|'
if?

: ¢ Aricle 4 establishes in its first paragraph that a "resident
: of g State”™ is any person who, on account of that State's
legislation, is submitted to a tax due fo his or her
residence,

o But what if the individual resides in both of
the Caontracting States?

The second paragraph of atticle 4 provides
several solutions.

Avoiding double taxation:
Paragraph 2 of article 4

o The individual may be copsidercd rzadant anly in lies Stals in enicn he possessss 8
parmanent heme. IF e nas |t oolh Stakes, it shall only a8 considered e onz whers his
ecarzmical ard pereenal relations are mara skyaifisant.

® e

& The individual will ba Boughl s esident of he State where 7e usually lives if thens is no
pessibilily Lo dusiic whora the centra of his or her vt interests %29 or iF he or 2he does not
FrOEECes o PEiransnl erms in any of the Stakes.

o Tne ndividoals natianality will be taken &= a critana if b2 or ghe llves pennznently in both
Statze of 4 the contrary is noticeable, Amang ug, eonsult the arlicke 49 of the Consiilution,
which points to ihe arganic law n." 202006, daed from Aprl, 170

@ Tha aulhzfities of the Contmacting States ave o deckle oy muelugl agresmerd, il e is
rAlianzl of both States or of neither of them.

Paragraph 3 of the same arficle &fera b companies sayirg Lhal if e esident considersd 15 a
vompany establizhed in both States, its residenco 2hall Ba 1mat of Bie State whors e
1] effective Matacgsmant 2 iocabsd.
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Article 18 — “Pensions, Annuities

& B
) and Social Security payments”

Pansicns and ather simllar remunaratons. ..
a) Of a pazl employment:+Tazahle enly in the Stafe where the resident was paid.

k] Provided by the ocial secunty systetit of & Contrackny State 10 the reskient of
the other wes Taxabbe in that othar Stals.

Houwawar, the pensions paid by 3 socarity system may afse be taxed 0 the other
Contracting Sfata It ..
o The enilement bo that ponslan 15 sxampt rom tax in 38 Staks whara I would ae tasabla o
Wikt thoro has besan & dedoction (ax ralef).

o Thal perssan s not axabla by the intarnal lawa of 1he Stama whara tha racipiart is recidant.

. Tha blal gross gimount of pensions exceeds tha sum af € 10 J00.
W

Article 19

® P 4 o,
“Government service

The main prireiple states Gat the salaries, wages and ather remunsrations
ara to be tsxad cnly in the Coentracling State who paid them.

The saime inay be tagable anly in the other Stafe if the senices were
rendered within its teriteny and if ihe individual resides thens. eing its
natonal or it he or she has not becama it national only for the purpese af
refidering those senvices,

&3 for the pensions concernlng govemment seivices. they rmay be taxed in
th= other Contracting Stato if the individual is ite rezident and national.
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® & = | 3) Organisation for Economic Co-
Operation Development

o The QECD is compeiled to bring togather the govemments ofits
30 rember countries; it also invites nan-members to membership
talks,

Itz malh missions are to suppart economic growth, o boost employmant and
fo assist countries” economic development.

= To reach an ideal 2conomisal stakiity. the OECD encourages its
members b conclude agrosments such as the conventions to aweid
doyble faxation and, more recsnily, it has promated the private
pENSIon savings.

Wi Desr arg

4) Private Pension
Savings:

# 1

« Raminding the Social Security System current problems;
- |g qelations with Frivate Pension Savings:

= A mathematizal inevitability;

= The Private Pension Savings in Pavtugai;
= The "Plancs de Poupanga Raforma’ (PRR's)
+ £12.7 billion and &150 billion [11,8%);

o The future will judge on the rightness of this product,
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5) Case Law of the Supreme
Administrative Court
(Portugal)

+ An axample from Compamative Law: Sentence dated from 18-10-2006.

~ Main Preblem: Two finish ciflzens, currently residing in Porfugal,
deve logse] AN activity in our country which was oraeied by Finland and the
=amings of heir waork were faxed both in Firland and Portugal.
Tre dnines o the 2pplica-ts
v 1ae wiedl ackoee: o e Goyd;
Tae law in tha Convawion and n Ihe Puiluguese IPS Gode;

FNANE LECERY

@ i Es'tﬂif“g-::j

o riope you have enjoyed. .

o W= would be gratafu! 1o answer sl
VIUT QUesions;
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Presentation Helga van Bijnen

et
i
Tiieves & "ﬁ # [lver= 1y

LY
l.‘l

Expats and pensions
tax treaty and transfer

from a Dutch perspective

Helga van Bijnen

Pario

« Dutch tax treaty policy regarding pensions
« Dwring life
Topics for wednesday
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Difficulties

Pensions not being government pensions

OECD: taxation at home state most
desirable

Because of mobility of pensioners, mostly
‘cold’ countries lose tax income

Dutch policy: taxation at home state no
longer the standard

Transfer of capital
Yoluntary build up of extra pension

The Netherlands: split by years of service,
not actuarial

Conflict of interest between States

e Difficulties - example

John worked for he Dutch State between
1970 and 1985. Total entitlieme n 1985
are € 20.000. Between 1985 and 2000
John worked for ING. Enfilements are

€ 35.000. Total entitlement are € 55.000.

How much is taxed and where?

After emigration, € 27.500 is taxed in The
Metherlands, € 27 500 abroad.
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Dutch tax treaty policy

The Netherlands lose tax income rapidly
because of immigration to sunny counfiries

As from 2000: new policy

Mew or updated tax treaties: also taxation
at source

Belgium, Portugal, Poland, South-Africa,
Jordan

UK state of residence (18 = 19)

e Dutch tax treaty policy

Taxed at source when:
Source state has EET system, and

Home state does not tax pension at
normal progressive rate for income out
of labour, and

The annual payment is more then
€ 25.000 (Belgium) € 10.000 (Portugal)
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During life

Expat short term
Expat long term
Emigration

it
(RN L

Same employer
Continue pension
Deduction? Pension contribution®?
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Emigration

Pay as you leave: exit tax “frozen”
Continue

Deduction?
Transfer?

Mew job

Capital funded (P'W)

Mo refund

e e Transfer pensioncapital

Reqgisterad fund/ “allowed” provider
Professional Insurance company
Information duty
Guarantee
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Transfer pensioncapital

“not allowed™ provider
Approval inspector
Substantial job
Usual pensionscheme
“normal” tax rate
Substantial “pensiongap™
Mo additional deduction

e o Transfer pensioncapital inbound

Direct fund to fund
Capital = rnights

Mo additional deduction
Certified pension
Taxable benefits
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Transfer of capital (1)

A portugues employee emigrates to The
Metherlands and a dutch employee
emigrates to Portugal.

Is it possible to transfer the pension
capitals?
based on? are there special condiions?

e Transfer of capital (2)

A portugues employee emigrates fo The
Metherlands and a dutch employee
emigrates to Portugal.

Is an expat allowed to participate in his
former pensionfoundation during his
foreign work?

based on what? are there special
conditions?

79



International Summer Course on Pensions Porto 2008

Aol Transfer of capital (3)

A porfugues employee emigrates
Metherlands and a dutch emplo
emigrates to Portugal.

Is an expat allowed to participate in his
former third pillar pro

Basad on? Rules ?

Assignment

A person emigrates and has:
First pillar Income
Second plliar Income
Pansion
Dismissal compensation

Third plliar Income:

< it make any difference that the contribution were
ucted in the state of residen
3. Buppose that one can prove that (a part of | the
contributions were not ded

80



International Summer Course on Pensions Porto 2008

Transfer of capital (4)

suppose the employee is retired. Contains
de Tax treaty an article conceming the
treatment of the pensionpremiums in the
past regarding the TEE and EET issues?
explain your answer.

it
(RN L

Thank you very much for
your attention

www.uvt.nl/ccp
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Assignment 2a: Transfer of capital (1)
A portugues employee emigrates to The Netherlands and a dutch employee emigrates to Portugal.

« Isit possible to transfer the pension capitals?
e based on? are there special conditions?
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DR

Tranfer of Pension
Capitals

Internacional Winter Course on Pensions
Faculdade de Direito da Universidade do Porto
Movember 2008

Framcisco Pimenta
Paul Sebregte

Hick Thaunizasn
Antanio

FOURICLIEFRW

Qa0

Transfer of pensioncapitals

o In case of Portugese employee

o In case of Duich employee
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OO0

Approved pension executor

o Conditions (CPP 2007 /88M):

& Approval by inspector.

# Employee is participant of a pension scheme of EU or
ECB.

# Restrictions on further fransfer of pension capital.

Employee gives a copy of the new regular pension
scheme.

Direct transfer.
Mo deducfion.
Demands to emigration.
Take ower accountibility.

Qa0

Non-approved pension
executor.

o Conditions (CPP 2007 /28M):

» Approval by inspector.
& Substantial employment.
= Proved employent of min. 5 years.
# Demands to the pension executor.
» Employee gives a copy of the new regular pension
scheme.
» Direct transfer.
= Mo deducfion.
» Demands to emigration
» Take over accountibility
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oo | Tax claim

o Emigration and EET: loss of capital in the
MNetherands.
» Build-up pension becomes wage.
» Tax claim by emigration.
o Mo claim on tranfer to an approved pension
executor.
o In contrary to non-approved pension executor,
there will be a claim.

+ No taxation after 10 years, if don’t take na
action (buy-off etc.)
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Assignment 2b: Transfer of capital (2)
A portugues employee emigrates to The Netherlands and a dutch employee emigrates to Portugal.

* |s an expat allowed to participate in his former pensionfoundation during his foreign work?
e based on what? are there special conditions?
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Assignment 2

Is an expat allowed

Continuation of a Portuguese
pension in The Netherlands
» Facts & Circumstances:
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Continuation of a Portuguese
pension in The Netherlands

= Portuguese pension # r
according to Dutch law

= Main rule: reverse
incentives

= Exception: comres

Portuguese pensio
law & art. 97 Pen

Corresponding Approval of a
Portuguese pension
= Dutch decree (CPP 2007/98 '

= Approval granted fi
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Corresponding Approval of a

Portuguese pensmn

= Light corresponding approval (fichte
= The Metherlands adheres all B
- wmimﬁmﬁp{midedi

Corresponding approval of a
Portugese pension plan (continued)

s Advantages:
= Tax incentives
= Prevents pension build q:r in
= Acquinted with home cou

= Comesponding a 3
= Administrative hurden
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Assignment 2c: Transfer of capital (3)
A portugues employee emigrates to The Netherlands and a dutch employee emigrates to Portugal.

* |s an expat allowed to participate in his former third pillar provision ?
e Based on? Rules ?
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Is an expat allowed to
participate in the former third
pillar provision?

The third pillar and expats

|

= A Dutch Empln}.ree moves fo Pﬂrtugal (nao longer
resident of the Netherlands)

- Art. 15 OECD: wage taxable in Portugal

(working > 183 days in Porfugal, payments are not derived from
Ditch company or permanent establishment)

= No income in the Netherands = no
opportunity to be treated as a Dutch resident

= No Dutch income = no deductibility of annuity
contributions in the Netherlands
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Return to NL after five years (existing

law)

(]

Income Tax or Capital Tax? ('seperation-method')

- Before moving to Portugal:
Deductible in box 1 (lncome Tax), benefits taxable in box 1

- Living and working in Portugal:
Mot deductible in box 1, benefits taxable in box 3 (Capital Tax)

- After return to the Netherlands:
Deductible im box 1, benefits taxable in box 1

Proposed changes for annuities
(Tax Plan 2009)

|

+ Removal of the ‘seperation’ method
+ |ntroduction of credit method:
Income Tax or Capital Tax?
The same as under seperation method, except for:

» Period of living and working in Portugal:
Exemption from taxable benefits of € 2.269 - for non-
deductible contributions

Conclusion: disadvantage for taxpayers = higher tax
rate in box 1 when receiving benefits starts
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—
No return to the Netherlands

(]

Where taxable?

» Art. 18 Convention: annuity taxable in the
state of residence (Portugal).

« No source state in the Netherlands, only
annuity contributions.

# Deductible contributions in Portugal (>90% of
income derived in Portugal)
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Assignment 2d:
A person emigrates and has:
>  First pillar income
> Second pillar income
e Pension
« Dismissal compensation
> Third pillar income:
e Banksaving
e Life insurance

1: which country has the right tot tax?
2: does it make any difference that the contribution were not deducted in the state of residence?
3. Suppose that one can prove that (a part of ) the contributions were not deducted?
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Assignment 4

A Dutch person emigrates to Portugal and a
Portuguese person emigrates to the
Netherlands.

-1t pillar income
-2™ pillar income: - Pension

- Dismissal compensation
3™ pillar income: - Bank savings

- Life insurance

1)
2)

3)

Which country has the right to levy tax?

- Art. 18, par. 1 Tax treaty: state of residence.

Pension:

- Art. 18, par. 1 Tax treaty: state of residence.

Unless: requirements of par. 2 are applicable.

Dismissal compensation:

- Art. 15, par. 1 Tax treaty: source state.

- Art. 18 Tax treaty: state of residence. (in case of an ERB)
Bank savings as well as life insurance:

- Art. 18, par. 1 Tax treaty: state of residence.

Unless: requirements of par. 2 are applicable.
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Does it make any difference that the
contributions were not deducted in
the state of residence?

* EET system: Contributions exempted and
outpayments taxed.

* Cross-border situation.

Does it make any difference that the
contributions were not deducted in the
state of residence?

* State of residence is Holland:
- Deductions in Portugal exempted: outpayments are taxed. (EET)
* S5tate of residence is Portugal:

- Deductions in Holland exempted: outpayments should be taxed
because of EET.

- Question made by Dutch tax administration:
Is it right that the Portuguese tax administration only checks
whether Portugal gave exemption or not. And if Portugal didn't

gave an exemption {because it was exempted in Holland) there will
be no taxation.
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Suppose that one can prove that the
contributions were not deducted.
* Art. 63 AWR: minister can make exceptions to

avoid unwanted situations such like double
taxations.

* Decree by State Secretary
January 31 2008 nr. CPP2007/98M, Stcrt. Nr. 27
Paragraph 2.4

* Portugal ?
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Analysis Pensionsystems

The Summercourse 2008 is concluded with an analysis of both the pension systems. A
discussion about the information which was shared the days before resulted in the following

results:
Analysis Dutch pension system
positive negative
= Open discussion about pensions to = Non funded first pillar; fast aging
reach a better level of awareness population
=  Well balanced (funded) = Limited portability
= Fiscal Framework (possibility to raise | = Non integration between tax and
70%) social administration
= |ncome deductability = Lack of transparency
= Portability » Funded system vulnerable to inflation
= (almost) EU-proof » High taxation pensions
= Introduction pensionregister (2011) » Fiscal framework differtent for the
= Different tax rate above 65 second and third pillar
= EET-system

Analysis Portuguese pension system

positive negative

= Legal changes progress: = Less social security protection
- national * Heavy tax system (combination with
- tax treaty social security)

= Change mentality (grow third pillar in | = No portability (second and third pillar
short time) as wel domestic as international)

= Less discrimination reagering non- = Non integration between tax an social
residents security administration

= Dedutability of foreign = Lack of transparency
pensionscheme without limits (ic » Finance first pillar; also VAT...
continuation foreign scheme) = Reliability of first pillar (budget)

= National public pension register = Joined taxation family; higher rate for

= Participation level of third pillar is pensioners
increasing (now 20%) = Non funded first pillar; fast aging

= Partly funded; towards more population

balanced pensionsystem
= Generous third pillar
= EET-system
= Social benefits pensioners
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The results of the ananlysis were discussed by the group and together they formulated
several recommendations.

Recommendations ISOP 2008:

1.

© © N gk w

All member states should introduce a national pensionregister (containing the information
of the first, second and third pillar)
Portability Portugal:
- Fase I: lose company pension at dismissal
- Fase llI: stimulate (fiscal framework) domestic transfer of company pensions
- Fase lll: international transfer
Introduce an European pensionplan
Portability: equal treatment portability second and third pillar
Stimulate the mobility of employees
End the discrimination of non-residents
Lower tax-rates pensioners: stimulate the working class to save for pensions
Introduce more tax incentives for families
All member states should have an EET-system
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